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E Ola Mau Kakou I Ka 'Olelo Makuahine:
Hawaiian Language Policy and the Courts
T H E ARRIVAL OF THE WRITTEN WORD AND THE PROSPECTS FOR
A BILINGUAL SOCIETY
Centuries before the first European discovery of Hawai'i by Captain
James Cook in 1778, the chief medium of communication in Hawai'i
was the 'olelo, or spoken Hawaiian.1 Hawaiian is a poetic, expressive
language consisting of a vocabulary of some twenty-five thousand
words.2 Linguistically, Hawaiian belongs to the family of Austronesian
(Malayo-Polynesian) languages and has a pleasing sound to the ear
because it follows the pattern of phonotactics common in Polynesian
languages, that is, every syllable ends with a vowel.3 In addition,
Hawaiian has no consonant clusters and no sibilants. Samuel H.
Elbert remarked that
Hawaiian has the simplest sound system of any Malayo-Polynesian lan-
guage, and perhaps of any language in the world.... A famous linguist
suggested that, because of its simple sound system, its simple grammar,
its rich vocabulary, and its receptivity to incorporation of loan words,
Hawaiian would be preferable to Esperanto or English as a world lan-
guage.4
The rich and extensive Hawaiian vocabulary reflected the Hawaiians'
symbiotic relationship with their environment. For example, there
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are more than 64 words for rain and 133 words for house.5 Hawai-
ians used figurative meaning, as one scholar remarked, "to an extent
unknown in English."6 More importantly, the spoken word for Hawai-
ians embodied the mana, or life forces that carried significant physi-
cal and spiritual powers unknown in Western society. There is a well-
known 'olelo no'eau, or Hawaiian proverb, that says "I ka 'olelo no ke
ola, i ka 'olelo no ka make" ("In language there is life and in language
there is death").7 For Hawaiians, the spoken word had the power to
predict the future, heal the sick, and cause illness, injury, and even
death.8
After missionaries arrived in Hawai'i in 1820, they eventually
sought to educate Hawaiians about Christianity in their native lan-
guage, motivated primarily by the directives of their employer, the
American Board of Commissioners for Foreign Missions (ABCFM),9
but also by, as one scholar says, "simple logistics," that is to say, native
Hawaiians were many and the missionaries few.10 The missionaries'
effort to reduce the oral Hawaiian language into writing was greatly
assisted by previous missionary efforts to develop a written language
for Tahitians. Two years after their arrival, the missionaries printed
the first sixteen-page primer in Hawaiian, the Pi-d-pd.u And Native
Hawaiians quickly mastered the written medium in their native lan-
guage. By 1853, nearly three-fourths of the Native Hawaiian popula-
tion over the age of sixteen years were literate in their own language.12
The short time span within which native Hawaiians achieved literacy
is remarkable in light of the overall low literacy rates of the United
States at that time.13 Given Hawaiians' rapid and successful transfor-
mation from an entirely oral culture to a literate culture, Hawai'i had
the opportunity to become a bilingual nation comparable to some
European countries. The push by Hawai'i's leaders to transform
Hawai'i into a Western society, however, resulted in the suppression
and near extinction of its indigenous language.
MUTUAL RESPECT AND BENIGN NEGLECT:
THE "ENGLISH-MAINLY" CAMPAIGN (1820-1895)
By 1850, Hawai'i had established a constitutional, monarchical form
of government similar to those of European nations such as Great
Britain. Although, as one writer commented, "[b]y 1850, English had
become the language of business, diplomacy, and to a considerable
HAWAIIAN LANGUAGE POLICY AND THE COURTS 3
extent, of government itself,"14 the Hawaiian government's policy
toward languages other than English was one of tolerance, a testament
to the inclusive nature and spirit of the Hawaiian culture. Hawai'i had
no "Hawaiian-only" laws, nor was English the sole medium of commu-
nication. In summarizing the state of affairs for this period, Chief
Justice Albert F. Judd remarked in 1892:
We are aware that, though the Hawaiian language is the original lan-
guage of this people and country, the English language is largely in use.
Of necessity the English language must be largely employed to record
transactions of the government in its various branches, because the
very ideas and principles adopted by the government come from coun-
tries where the English language is in use. Not that it is exclusively
employed, or that the use of the Hawaiian language in any instance
would not be perfectly regular and legal. The records of our courts
show pleadings of all kinds in the Hawaiian language received with as
much approval as those in English. Which language would be used
would depend upon the comparative familiarity of the writer with one
or the other.15
Beginning in 1846, the Hawaiian legislature declared that all laws
enacted were to be published in both Hawaiian and English.16 The
use of both the Hawaiian and English versions of the kingdom's laws
ultimately led to disputes over which version applied to the facts of a
particular case. In early reported decisions, the Hawai'i Supreme
Court reaffirmed the supremacy of Hawai'i's indigenous language as
the governing law of the Islands. In Metcalfv. Kahai (1856), Associate
Justice George Robertson, writing for the court, held that the Hawai-
ian version of a particular section in the kingdom's penal code, which
provided that an owner of an animal who commits a trespass is liable
for a fair and reasonable amount of the loss and damage sustained,
prevailed over the English version, which provided for four times the
amount of damage done or the value destroyed, because it had "been
the practice of this court" and "we conform to it in this instance."17
Five months later, the Supreme Court was asked again in the case of
Hardy v. Ruggles to decide whether the Hawaiian or English version of
a particular statute controlled. The English version required that all
documents filed with the Bureau of Conveyances were to be stamped
prior to filing. The Hawaiian version, however, had no such require-
ment. Chief Justice William L. Lee, writing for the Supreme Court,
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held that "where there is a radical and irreconcilable difference
between the English and Hawaiian, the latter must govern, because
it is the language of the legislators of the country. This doctrine was
first laid down by the Superior Court in 1848, and has been steadily
adhered to ever since." Chief Justice Lee further explained that "the
English and Hawaiian may often be used to help and explain each
other where the meaning is obscure, or the contradiction slight[.] "18
The Supreme Court's legitimization of Hawaiian as the dominant lan-
guage, however, was short-lived. Three years after Hardy was decided,
"English-mainly" advocates lobbied the Hawaiian legislature to enact
a new law in 1859 which reversed Lee's decision by providing that
"[I] fat anytime a radical and irreconcilable difference shall be found
to exist between the English and Hawaiian versions of any part of this
Code, the English version shall be held binding" (emphasis added).19 In
a later decision, Chief Justice Albert F. Judd, writing for the Supreme
Court, attempted to reconcile any discrepancies in the translation
and interpretation of the dual laws by holding that "the two versions
constitute but one act. There is no dual legislation. As a rule, one ver-
sion is the translation of the other. The effort is always made to have
them exactly coincide, and the legal presumption is that they do."20
Despite Judd's pronouncement, however, English remained the con-
trolling law in Hawai'i. Nonetheless, Hawai'i continued to publish its
laws in both Hawaiian and English21 until 1943, when the practice of
publishing laws in Hawaiian was abolished by statute.22
Missionaries such as William Richards and Dr. Gerrit P. Judd, who
left missionary work to serve as official translator/interpreters for
King Kamehameha III, became proficient in both Hawaiian and
English and performed their government duties faithfully without
ever publicly advocating the use of one language to the exclusion of
the other.23 However, not all missionaries who left mission work to
work for the Hawaiian government endorsed tolerance and diversity.
Richard Armstrong, a former missionary who served as the second
minister of public instruction for the kingdom of Hawai'i from 1848
until his death in i860, strongly supported the use of English in
Hawai'i's school system. Armstrong's "English-mainly" attitude is
reflected in his own writing:
Were the means at our command, it would be an unspeakable blessing
to have every native child placed in a good English school, and kept
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there until it had [acquired] a thorough knowledge of what is now, in
fact, to a great extent, the business language of the Islands, and which
would open its mind to new and exhaustless treasures of moral and
intellectual wealth.24
Armstrong further remarked, "[T]he language of a nation is part of
its very being and never was and never will be changed except by a
very gradual process."25 Armstrong's philosophy was clearly contrary
to that of his former employer, the ABCFM. In a letter to the Sand-
wich Island Mission, Rufus Anderson, corresponding secretary for the
ABCFM in Boston, wrote on April 10, 1846:
I trust you will not fall in with the notion, which I am told is favored by
some one at least in the government, of introducing the English lan-
guage, to take the place of the Hawaiian. I cannot suppose there is a
design to bring the Saxon race in to supplant the native, but nothing
would be more sure to accomplish this result, and that speedily.26
During Armstrong's administration, the first government-spon-
sored school in English was established in 1851, and by 1854, govern-
ment-run English schools were effectively competing with the Hawai-
ian-medium schools.27 Hawaiian-medium schools, which held the
most promise for educating Hawaiians in their native language and
developing them as competent bilingual speakers, suffered. Appro-
priations given English-medium schools as well as salaries paid to
teachers were considerably higher.28 Loss of pupils to English-speak-
ing schools meant a loss of jobs for many Hawaiian teachers and
increased job opportunities for the English-speaking community.
When immigrant plantation workers arrived in Hawai'i, the gov-
ernment chose to educate their children in English rather than in
Hawaiian. In 1886, the minister of public instruction's report to the
Hawaiian legislature noted that "In the future, therefore, if these het-
erogeneous elements are to be fused into one nationality in thought
and action, it must be by means of the public free schools of the
nation, the medium of instruction being the English language
chiefly."29 Indeed, many native Hawaiians as well as Asian immigrants
chose to enroll in English- rather than Hawaiian-medium schools.
Early writers attempted to explain the decline in attendance at
Hawaiian medium schools as
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The desire of the Hawaiians to have their children taught the English
language. Petition after petition is constantly being received by the
Board [of Education] asking to have the Common schools [i.e., Hawai-
ian-medium schools] changed into English Schools. The result will be
then in a very few years more the Common Schools will have ceased to
exist.30
To be sure, the number of written materials developed for Hawaiian-
medium schools was limited when compared to the literature devel-
oped in English.31 As one scholar remarked, however:
Although this could be construed as a choice for Hawaiians, that is, of
either going to the Hawaiian-language common schools or to the
English-language select schools, in reality, the quality of education pro-
vided was not the same. Most of the teacher professional development
was conducted only for English-speaking education, and many of the
texts and materials brought from the United States were not translated
for usage in the common schools. Because Hawaiians recognized the
need to acquire this new knowledge in order to live in their changing
islands, they naturally attempted to enter the select schools.32
Successive administrations in the Department of Education con-
tinued to uphold Armstrong's "English-mainly" policies. As the pres-
ident of the Board of Education remarked in his annual report to the
legislature in 1884: "Why worry over the quality of teachers in
Hawaiian? We shan't need them much longer, anyway."33 Similarly,
in 1890, the president of the Board of Education remarked that
Hawaiian-language schools were "Useful in places where it is
absolutely impossible to obtain teachers who know anything of the
English language. . . . In such places funds at the disposal of the
Board hardly warrant the expenditure of even twenty dollars a month
upon a teacher."34 English-only advocates later attempted to justify
their fiscal neglect of Hawaiian-medium schools by reflecting on the
inferior quality of those schools:
Very little had been attempted before 1870 toward curriculum recon-
struction [in Hawaiian-medium schools]. Retarding influences lay in
the use of the Hawaiian language with its lack of extensive literature,
in the inadequate facilities for the training of teachers, and in the
almost universal faith in the three R's.35
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Armstrong's philosophy extended to the private schools as well.
For example, one writer noted that William B. Oleson, the first head-
master of the all-Hawaiian Kamehameha Schools for Boys in 1887,
". . . being a strict disciplinarian, did not propose to leave to chance
the esprit de corps he desired. . . . Strict rules were set to prevent the
use of other than the accepted tongue [English] on the campus."36
Not all missionaries, however, shared Armstrong's views. The Rev-
erend Lorrin Andrews remarked in 1864 that
If English is taught to any advantage, many years must be spent,—much
expense incurred,—qualified teachers must be employed,—the schol-
ars must be kept learners, and there must be a watchful eye on the
working of the whole system. . . . At all public institutions, English may
be taught as a branch, and the expense may come out of the funds of
that school; but for the Government to set up English schools, to the
neglect of educating its own people in their own language, would, in
my opinion, be a suicidal act.37
Similarly, the Reverend Lorenzo Lyons, also known as Laiana, said:
I've studied Hawaiian for 46 years but am by no means perfect. . . . It
is an interminable language . . . it is one of the oldest living languages
of the earth, as some conjecture, and may well be classed among the
best. . . the thought to displace it, or to doom it to oblivion by substi-
tuting the English language, ought not for a moment to be indulged.
Long live the grand old, sonorous, poetical Hawaiian language.38
Despite Andrews's and Lyons's protests to the contrary, the relent-
less push for the use of the English language throughout Hawai'i's
society continued. The government's efforts to promote English while
publicly scorning Hawaiian is evident in The King v. Grieve, a reported
decision issued by the Hawai'i Supreme Court in 1883.39 In Grieve,
Robert Grieve, a non-Hawaiian who was the manager and part-owner
of the Hawaiian Gazette Printing Office, was charged with the offense
of common nuisance for printing a program written in Hawaiian of
various hula to be performed at King Kalakaua's coronation festivi-
ties, which the government claimed was "obscene." Although the
request to print such a program was made "by an officer of the Gov-
ernment," only Grieve, who could not speak or read Hawaiian, was
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charged and convicted of the offense.40 In its decision, the Supreme
Court reversed the lower court's conviction, finding Grieve "not
guilty" because he did not understand Hawaiian and therefore did
not have the intent to commit such a crime.41 Although the Supreme
Court decided Grieve on a narrow point of law, the government's crim-
inal prosecution was a disturbing sign that the free and open exercise
of Hawaiian was gradually eroding.
OUTRIGHT SUPPRESSION, PUNISHMENT, AND THE RAPID
DEMISE OF THE HAWAIIAN LANGUAGE (1896-1987)
After the overthrow of the Hawaiian monarchy in 1893, the English-
mainly campaign transformed into an English-only one, as advocates
stepped up their efforts to accelerate the extermination of Hawaiian.
Advocates targeted the field of education, where the next generation
of native speakers would receive their instruction. In 1896, three years
after the overthrow of the monarchy, the newly created Republic of
Hawai'i enacted a law requiring that English be the medium of
instruction in all public and private schools. That law provided:
The English language shall be the medium and basis of instruction in
all public and private schools, provided that where it is desired that
another language shall be taught in addition to the English language,
such instruction may be authorized by the Department, either by its
rules, the curriculum of the schools, or by direct order in any particu-
lar instance. Any schools that shall not conform to the provisions of
this section shall not be recognized by the Department.42
Six months before the 1896 law took effect, the Reverend McArthur
revealed the motives underlying the enactment of that law:
The English language will be taught in all the public schools. For a time
all former methods of mission work have been disarranged; but now
there will be adjustments to new conditions. . . . The present genera-
tion will generally know English; the next generation will know little
else. Here is an element of vast power in many ways. With this knowledge
of English will go into the young American republican and Christian
ideas; and as this knowledge goes in, kahunaism, fetishism and heathen-
ism generally will largely go out. (Emphasis added)43
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As set forth in the language of the 1896 law, although schools had
the option not to participate, nonparticipating schools would not con-
tinue to be recognized and thus would not receive government fund-
ing. As a direct result of the 1896 law, the number of Hawaiian-
medium schools dropped drastically from a high of 150 in 1880 to
zero in 1902. Conversely, the number of English-medium schools rose
significantly from 60 in 1880 to 203 in 1902.44 The government's
1896 report noted that "The gradual extinction of a Polynesian dia-
lect may be regretted for sentimental reasons, but it is certainly for the
interest of the Hawaiians themselves."45 Based largely on the 1896 law
and its accompanying government educational policies, the territorial
period was marked by the open suppression of Hawaiian in the pub-
lic schools. For instance, in 1897 the course of study for all public
elementary schools began with a plan to "Teach children to express
in English what they perceive and what they do in the schoolroom, on
the playground, on the way to school, and at home."46
Although complete statistics are not yet available, there are numer-
ous accounts in the Hawaiian community of Hawaiian children being
punished for speaking Hawaiian in school.47 Hawaiian was strictly
forbidden anywhere within schoolyards or buildings; physical punish-
ment could be harsh. Teachers who were native speakers were threat-
ened with dismissal for singing Hawaiian in school, and, at times,
teachers were even sent to Hawaiian-speaking homes to reprimand
parents for speaking Hawaiian to their children.48 In 1917, a writer
to the newspaper Ka Puuhonua 0 Na Hawaii lamented that "[t]here is
no child under 15 years of age who can converse correctly in the
mother tongue of this land."49 Because Hawaiian was no longer the
medium of instruction in the schools, many children found fewer and
fewer opportunities to use Hawaiian outside the home. Newspapers,
which at the time were the primary medium for communication in
Hawaiian, declined from a total of twelve (nine secular, three reli-
gious) in 1910 to one (religious) in 1948.50 When radio and television
replaced newspapers as the major media, they included no Hawaiian
programs.
As a result of this oppressive campaign against the use of Hawai-
ian, as well as all languages other than English, the use of Hawaiian
went "underground" and remained largely in use with families who
continued to value the Hawaiian language, in churches, and Hawai-
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ian societies. But even those places of refuge were not safe from harm.
For example, church services conducted in Hawaiian were eventually
replaced with English by the 1960s because most of the native-speak-
ing ministers had died.51 Today, little remains of the Hawaiian-speak-
ing community. The language has a single native-speaking commu-
nity of some 150 individuals located on the island of Ni'ihau. In
addition, there are fewer than two thousand native speakers, all above
sixty years of age scattered throughout O'ahu, Moloka'i, Hawai'i,
Lana'i, Maui, and Kaua'i, who must function within an English-speak-
ing environment.52
The territorial legislature made several attempts to reintroduce
Hawaiian into the all-English curriculum, but such attempts were
nothing more than window-dressing. For instance, in 1919, the legis-
lature amended the successor to the 1896 law to state ". . . the Hawai-
ian language shall be taught in addition to the English in all normal
and high schools of the Territory[.]"53 In 1935, the statute was
amended further to provide ". . . that daily instruction for at least ten
minutes in conversation or, in the discretion of the department, in
reading and writing, in the Hawaiian language shall be given in every
public school conducted in any settlement of homesteaders under the
Hawaiian homes commission[.]"54 However, as set forth in the plain
language of these amendments, Hawaiian was not a medium but
rather a course of instruction. In an attempt to comply with the wishes
of the legislature, the Board of Education published in 1930 one text-
book titled First Book In Hawaiian: A Text Book In The Hawaiian Lan-
guage, by Mary Atcherly, which has been heavily criticized as a vain
attempt to reintroduce Hawaiian into the school curriculum. The
1919 and 1935 amendments were, as one scholar put it, "at best—far-
cical, and—at worst—insulting to the language and culture"55 and
were eventually repealed by the state legislature in 1965.56
EFFORTS TO REVITALIZE HAWAIIAN: HAWAIIAN IMMERSION
AND WRITING CHECKS IN HAWAIIAN
Hawaiian was in danger of becoming a dead language like Latin until
efforts in the 1970s and 1980s led to its rebirth. The initiative to estab-
lish Hawaiian-language schools began in the early 1980s with the cre-
ation of the Punana Leo preschools, administered by a private, non-
profit organization called the 'Aha Punana Leo.57 Modeled after the
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well-established Maori-language preschools Te Kohango Reo in Aote-
aroa (New Zealand), the Punana Leo preschools have grown from
two to more than ten schools statewide. In 1987, after repeated
requests by parents and Hawaiian-language advocates, the Board of
Education (BOE) approved the Hawaiian Language Immersion Proj-
ect, a two-year pilot program for children who wished to continue
their education in Hawaiian after graduating from Punana Leo.58 The
basis for creating the project was a 1986 amendment to section 298-
2, the successor provision to the 1896 English-only law, to allow "spe-
cial projects using the Hawaiian language as approved by the board
of education."59 In approving the project, the BOE cautioned that "it
will be in concept only and that it will be contingent on the Depart-
ment [of Education] being able to find the resources to implement
the program." Specifically, the implementation of the project was
"contingent on the availability of qualified personnel, parent/student
interest, and sufficient curriculum materials."60 Nonetheless, despite
the BOE'S reservations, the Hawaiian Immersion Program, now known
as Papahana Kula Kaiapuni, has steadily grown since 1987. In 1988,
the BOE voted to expand the program to the second grade, and a year
later, to the sixth grade.61 In 1992, the BOE approved extending the
program to grade twelve.62 In 1994, the BOE approved a long-range
development plan for Papahana Kula Kaiapuni. The stated goals of
the program are: to assist the Hawaiian-speaking families in the revita-
lization of the language and culture and maintain usage of the lan-
guage, to assist those families who wish to integrate into the Hawaiian-
speaking community by eventually replacing their home language
with Hawaiian for future generations, and to assist those families who
wish to use Hawaiian as a second or third language in interacting with
the Hawaiian-speaking community.63 In June of 1999, the first Kaia-
puni class graduated from high school.
Despite the significant advances by language-rights advocates to
improve and strengthen Kula Kaiapuni, the BOE has remained unwill-
ing to commit sufficient funds to develop curriculum materials and
teacher training that will place Papahana Kula Kaiapuni on a level
that equals or exceeds the instruction given in English in public
schools. Funding for the sixteen Kaiapuni school sites has remained
constant since 1993 at $3.1 million dollars, despite the addition of
eight schools since 1994. Overall, spending per pupil decreased from
$1,845 in fiscal year 1991—1992 to $849 per student in fiscal year
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1997—1998.64 Moreover, the BOE has refused to recognize that it has
an affirmative duty to establish and adequately fund Hawaiian-
medium schools for children who desire to be educated in Hawaiian
and not English. The BOE'S official position is that Papahana Kula
Kaiapuni is a program of choice and not of right in the public school
system.65 Thus, amenities normally afforded school programs con-
ducted in English (e.g., bus transportation, curriculum materials,
resource teachers, and the like) are provided to Kula Kaiapuni stu-
dents only if funds are available.
In addition to the rise of Hawaiian immersion schools, Hawaiian-
language advocates have also sought to reestablish Hawaiian as a lan-
guage of commerce, namely, by requesting that banks and other lend-
ing institutions accept drafts written in Hawaiian.66 This phenomenon
began in the late 1980s and has raised a stir in the banking commu-
nity, which normally receives drafts in English. The response has been
mixed, depending on the policies of the lending institution. Most
institutions will accept drafts written in Hawaiian, provided that the
customer has sufficient funds to cover the amount indicated on the
draft.67
EFFORTS TO STRENGTHEN THE LAW ON SPEAKING
AND WRITING HAWAIIAN
Federal Law
It is well established that under the U.S. Constitution neither the fed-
eral nor state government can enact laws restricting the use of non-
English languages.68 It is also equally well established that the govern-
ment does not have an affirmative duty under federal law to provide
non-English speakers or speakers who have limited proficiency in
English with programs or services in their own native language.69
Efforts to establish and strengthen the use of Hawaiian, however, cre-
ate a unique situation for language-rights advocates because most of
the children enrolled in Hawaiian immersion use English as their first
language and Hawaiian as their second language. The only federal
law that attempts to address the concerns of Hawaiian language-rights
advocates is the Native American Languages Act (NALA),70 which,
among other things, establishes a national policy on the use of indig-
enous languages by encouraging native American children to be edu-
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cated in their own language. Since Congress passed NALA in 1990,
however, federal courts have taken a restrictive view toward imple-
menting the goals and policies underlying the statute.
There are only two reported cases that discuss the nature and
extent of claims brought under NALA, and both were brought by
native Hawaiians. In Tagupa v. Odo (1994), William Tagupa, an attor-
ney of Hawaiian ancestry who is fluent in English, refused to give his
deposition in English, arguing that Article XV, section 4, of the state
constitution and NALA "prohibit federal courts from mandating that
. . . [he] . . . give deposition testimony in English."71 In rejecting
Tagupa's NALA claim, federal District Judge Alan C. Kay held that a
review of the relevant provisions and legislative history of NALA
showed that Congress did not intend to extend NALA "to judicial pro-
ceedings in federal courts. The Language Act [NALA] deals almost
exclusively with increasing the use of Native languages in the educa-
tion and instruction of Native Americans.'"72 Thus, the court found
no connection between implicating NALA and allowing Tagupa to
give his deposition in Hawaiian. Moreover, Judge Kay held that allow-
ing Tagupa to give his deposition in Hawaiian would be contrary to
NALA and the Federal Rules of Civil Procedure, which mandate the
'just, speedy, and inexpensive determination of every action," because
[Permitting Mr. Tagupa to give his deposition in Hawaiian would only
add needless delays and costs to this dispute since Hawaiian language
testimony would require the parties to find (and pay) a qualified inter-
preter whose services were acceptable to both parties. In addition, a
Hawaiian language deposition inevitably creates disputes over the 'cor-
rect' English translation of Mr. Tagupa's deposition answers.73
In Office of Hawaiian Affairs v. Department of Education (1996), the
Office of Hawaiian Affairs (OHA) filed suit against the Department of
Education and various officials claiming that the department's failure
to provide sufficient financial and technical support for the Hawaiian
immersion program was a violation of state law and NALA. Specifi-
cally, OHA asked "the Court to require Defendants (1) to provide suf-
ficient resources (teachers, classrooms, and learning materials) for
Hawaiian immersion programs in public schools, (2) to devise a plan
to expand Hawaiian language programs and make them accessible,
and (3) to develop a pool of teachers for Hawaiian language immer-
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sion education."74 The state removed OHA'S suit, which was initially
filed in state court, to federal court, arguing that OHA'S claim under
NALA should be dismissed because the statute creates no enforceable
rights nor an implied private right of action. Put another way, NALA
does not impose an affirmative duty on the state to provide the items
requested by OHA. In granting the state's request to dismiss OHA'S
lawsuit, Judge Alan C. Kay found that the only provision of NALA that
could conceivably create an enforceable right is section 2904, which
provides that "The right of Native Americans to express themselves
through the use of Native American languages shall not be restricted in
any public proceeding, including publicly supported education pro-
grams" (emphasis added).75 In rejecting OHA'S claim that this provi-
sion creates an enforceable right, Judge Kay held that
It is unclear whether this provision extends to state public education,
rather than federally funded education programs discussed in other
portions of the Act. Yet even assuming that it does, this "shall not be
restricted" language does not place an affirmative duty on states to pro-
mote Hawaiian language through funding immersion programs, as sug-
gested by Plaintiffs. Rather, assuming this provision applies to states, at
most it prevents the state from barring the use of Hawaiian languages
in schools. In addition, as discussed, supra, despite Plaintiff's conten-
tions to the contrary it does not appear that the State of Hawaii cur-
rently restricts the use of Hawaiian languages in schools. To the con-
trary, the State has created Hawaiian language immersion programs in
which 923 students participate and which Congress commended as an
exemplary model when it enacted NALA.76
In addition, Judge Kay further found that "all other portions of the
Act [NALA] do not create affirmative duties on the states but merely
evince a federal policy to 'encourage' states to support Native Amer-
ican languages."77 Judge Kay dismissed OHA'S NALA claim and
remanded the state claims to state court for further disposition.
State Law
While eighteen states have adopted "official-English" laws,78 Hawai'i
is the only state in the union that has a language in addition to English
as its official language: Hawaiian. Unlike the federal government,
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Hawai'i has taken affirmative steps to specifically recognize and pro-
tect its indigenous language. Following the constitutional convention
proceedings held in 1978, voters ratified various amendments to the
state constitution, three of which pertain to Hawaiian.79 The first
amendment, Article XV, section 4, provides that "English and Hawai-
ian shall be the official languages of Hawai'i." Section 4 further pro-
vides that Hawaiian would not be required for "public acts and trans-
actions" except "as provided by law."80
According to the article's constitutional-convention history, the
amendment was approved because "Your Committee decided . . . to
give full recognition and honor to the rich cultural inheritance that
Hawaiians have given to all ethnic groups of this State, by making
Hawaiian an official language of the State."81 Specifically, the dele-
gates to the convention "[w] anted to overcome certain insults of the
past where the speaking of Hawaiian was forbidden in the public
school system, and of today where Hawaiian is listed as a foreign lan-
guage in the language department at the University of Hawaii."82
The amendment to declare Hawaiian an official language "simply
recognized the cultural contribution of Hawaiians to ethnic diversity
in Hawai'i, as well as restoring Hawaiian to an equal position along-
side English, particularly at the University of Hawaii."83 In defending
the amendment, delegate Patricia P. Nozaki argued that "[i]t is the
duty and responsibility of this state to preserve all aspects of Hawai-
iana in education, for it is this State which is the home of the Hawai-
ian people. Where else are we going to perpetuate it?"84
In Tagupa v. Odo, the federal court held that the language and sub-
sequent case law interpreting Article XV, section 4, "provides little
guidance" in this area and that "a definitive judicial determination of
this issue is better left to the Hawaii state courts."85 Contrary to the
language in Tagupa, however, no state courts have yet interpreted the
legal effect of Hawai'i's "official language" constitutional provision.
The second amendment, Article X, section 4, mandates that "[t]he
State shall promote the study of Hawaiian culture, history and lan-
guage." Section 4 further provides that [t]he State shall provide for a
Hawaiian education program consisting of language, culture and his-
tory in the public schools."86 As set forth in the convention's proceed-
ings, the rationale for adding this section was that:
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This section is intended to thereby insure the general diffusion of
Hawaiian history on a wider basis, to recognize and preserve the Hawai-
ian culture which has contributed to, and in many ways forms the basis
and foundation of, modern Hawaii, and to revive the Hawaiian language,
which is essential to the preservation and perpetuation of Hawaiian culture.
(Emphasis added)87
In reporting the amendment out of committee, the Hawaiian
Affairs Committee focused on the need to preserve and perpetuate
the Hawaiian language against the melting-pot model of assimilation,
as well as the fact that Hawai'i is the "home country" and only place
to study Hawaiian.88 After the amendment was reviewed by the Com-
mittee of the Whole, the committee issued its report, essentially
repeating the logic of the Hawaiian Affairs Committee, and strongly
noted the need to strengthen diversity.89 The Education Committee
added that the proposed constitutional amendment "is indicative of
your committee's belief that the study of Hawaiian culture, history
and language should be vigorously promoted and encouraged."90
In the convention debates, individual delegates also emphasized
the importance of preserving and perpetuating Hawaiian. For exam-
ple, delegate Alice Takehara paraphrased Larry Kauanoe Kimura in
stating that Hawaiian culture, history, and language "were like 'frag-
ile native plants struggling in the shadow of overbearing introduced
trees' . . . [and] if inroads were to be made in this resurgence, they
must encompass 200 years of deliberate and inadvertent obliteration
of the soul and values of a nation." Delegate Frank de Costa added,
"I want my kids to grow up and be able to speak Hawaiian, and not
the pilau words that I know." Delegate Kekoa D. Ka'apu spoke on the
importance of the Hawaiian language:
To come to know a culture is to come to appreciate it, and to appreci-
ate a culture is to respect it. . . . And to come to know this land and the
traditions associated with the land in the early ages and in the schools,
in a curriculum and in a course that is given the dignity of being
regarded as one of the most important by its recognition within the
Constitution, I think will convey to our young people the kind of appre-
ciation and respect—not only for the land but for the culture derived
from that land, and for the people, and for the language and customs
that they developed.91
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Finally, Delegate John D. Waihe'e "explained that the State was now
mandated, in addition to providing for a Hawaiian education pro-
gram in the public schools and utilizing community resources for it,
to promote the study of the Hawaiian language, history and culture in
all phases of state activities."92
Despite the foregoing language in the legislative history, however,
as with Article XV, section 4, no court has interpreted the nature and
scope of Article X, section 4.
In addition to Articles XV and X, voters approved a third amend-
ment, Article XII, section 7, which expressly provides that "[t]he State
reaffirms and shall protect all rights, customarily and traditionally
exercised for subsistence, cultural, and religious purposes" by ahu-
pua'a tenants of Hawaiian ancestry, "subject to regulation by the
State."93 As set forth in the convention proceedings, the Committee
on Hawaiian Affairs
. . . decided that it was important to eliminate specific categories of
rights so that the courts or legislature would not be constrained in their
actions. Your Committee did not intend to remove or eliminate any
statutorily recognized rights or any rights of native Hawaiians from con-
sideration under this section, but rather your Committee intended to
provide a provision in the Constitution to encompass all rights of native
Hawaiians, such as access and gathering. Your Committee did not intend to
have the section narrowly construed or ignored by the Court. Your Committee
is aware of the courts' unwillingness and inability to define native
rights, but in reaffirming these rights in the Constitution, your Commit-
tee feels that badly needed judicial guidance is provided and enforcement by the
courts of these rights is guaranteed. (Emphasis added)9 4
The Hawai'i Supreme Court has had the opportunity to interpret
the nature and scope of this constitutional provision, unlike the two
previous amendments. Since 1978, the Hawai'i Supreme Court has
held that Article XII, section 7, imposes an affirmative duty on the
judiciary95 as well as the executive branch of government, that is,
administrative agencies,96 to protect and perpetuate traditional and
customary practices. In 1995, the Supreme Court issued its landmark
decision in Public Access Shoreline Hawaii v. Hawaii County Planning
Commission, commonly referred to as the PASH case, which held that
the language of Article XII, section 7, creates an enforceable right in
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ahupua'a tenants who choose to practice their traditions and customs
under state law. The court was careful to point out that the amend-
ment did not create a separate and independent enforceable right
but merely reaffirmed all traditional and customary rights existing
under state law. The court in PASH provided some "specific, although
not necessarily exhaustive guidelines" in interpreting the nature and
extent of the rights exercised under Article XII, section 7-97 The
Supreme Court held that in order to establish rights under Article
XII, section 7, a practitioner must show that the right which is sought
to be exercised is "reasonable," "traditional," and existed prior to
November 25, 1892. Once a custom or practice is established, the
burden shifts to the party opposing the practice or custom to show
that actual harm would result by the imposition of the practice or
custom. In balancing such competing interests, the state must "to the
extent feasible" protect the legitimate exercise of those rights. And
while state officials may have the authority to regulate the exercise of
such rights, the court held that they do not have the "unfettered dis-
cretion to regulate the rights of ahupua'a tenants out of existence."98
Although the court's interpretation of Article XII, section 7, in PASH
was decided in the context of an access and gathering-rights case, the
standard should be applied equally to other traditional and custom-
ary practices sought to be exercised by persons of Hawaiian ancestry,
such as speaking Hawaiian, because the plain wording of Article XII,
section 7, applies to the protection of "all rights."
Protection of Hawaiian under State Law
With the increased interest in speaking Hawaiian, Hawaiian-language
advocates have sought to create or expand existing services for per-
sons who choose to use Hawaiian. Nonetheless, the issue that remains
unresolved is to what extent the 1978 constitutional amendments can
be used as a tool to increase benefits for Hawaiian speakers. While
advocates maintain that the language contained in Articles XV and X
create enforceable rights in Hawaiian speakers, the Hawai'i Supreme
Court, as a general rule, has been reluctant to find an enforceable
right in the absence of express language to the contrary. The court
has been guided by past decisions, which have held that words con-
tained in the constitution are to be used in their natural sense and will
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not be liberally interpreted unless it clearly appears from the context
of the provision." Since nothing in the amendments or the corre-
sponding convention proceedings expressly allows Hawaiian speak-
ers a right of action under Article XV or X, it is more likely that a
court would find the language of these amendments similar to the
language contained in NALA, that is, precatory rather than manda-
tory. With regard to Article XII, however, Hawaiian speakers would
have a cause of action, as set forth in the PASH ruling, because speak-
ing Hawaiian is a well-documented traditional and customary practice
that has been exercised by Native Hawaiians for centuries, having
remained in use throughout the nineteenth and twentieth centuries
despite attempts by English-only advocates to suppress its use.
Although Hawaiian speakers would enjoy a right of action, it is doubt-
ful whether PASH would apply as an enforcement tool in the case for
increased funding of Hawaiian immersion schools since advocates are
seeking to compel state officials to increase funding for a state-created
program rather that seeking to prevent a state official from interfer-
ing with their right to speak and write Hawaiian.100
In the case of writing checks in Hawaiian, Hawaiian advocates may
have a claim under the PASH ruling if the lending institution actually
refuses to accept Hawaiian bank drafts. Using the elements of proof
as set forth in PASH, once it is proved that a particular custom such
as speaking Hawaiian has been in practice, the burden of proof shifts
to the lending institution to show that accepting drafts in Hawaiian
would result in "actual harm." It is difficult to conceive of the actual
harm caused by accepting a check in Hawaiian, since it is not a vio-
lation of state law to write a bank draft in a language other than
English.101 A possible example of actual harm could be increased
cost due to the hiring of bilingual staff to process drafts in Hawaiian.
Assuming that the lending institution could not meet its burden of
proof, Hawaiian advocates would prevail.
CONCLUSION
Beginning with the Hawaiian monarchy, a steady and concerted effort
was made by pro-English advocates to firmly establish English as the
dominant language of the Hawaiian Islands without regard to Hawai-
ian. After the overthrow of the monarchy in 1893, this effort accel-
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erated at an unrelenting pace, resulting in the virtual elimination of
Hawaiian as a spoken language in everyday life. Efforts by Hawaiian-
language advocates in the 1970s and 1980s brought a halt to the
destruction of Hawaiian as a spoken language; the growth of Hawai-
ian-language immersion schools such as Papahana Kula Kaiapuni
offer the best hope for the revitalization of Hawai'i's indigenous lan-
guage in the twenty-first century. In addition, recent efforts by advo-
cates to write checks in Hawaiian is a small but significant step in
reestablishing Hawaiian as a language of commerce in their native
homeland.
In the case of Papahana Kula Kaiapuni, the 1978 state constitu-
tional amendments, which have been largely untested, may give lan-
guage advocates the tools to compel state officials to bring Papahana
Kula Kaiapuni in parity with other DOE programs operated in
English. If immersion schools are ever to make a truly significant
impact in Hawai'i, however, more government and private support
need to be applied toward implementing the underlying goals and
objectives set forth in the DOE'S plan for Papahana Kula Kaiapuni. In
any event, without institutional and financial support, Papahana Kula
Kaiapuni is doomed to repeat the same fate that overcame the Hawai-
ian-medium schools at the turn of the twentieth century.
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